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STATEMENT OF THE CASE 
Nature Of The Case 
Kevin Christen Overline appeals from the judgment entered upon the jury 
verdicts finding him guilty of lewd conduct, sexual abuse of a child under sixteen, and 
possession of sexually exploitative material claiming, despite his acquiescence below, 
that the trial court deprived him of his right to a public trial by closing the courtroom 
during the portion of the trial in which the nude photographs Overline took of his 10-
year-old victim were published for the jury. Overline also claims the district court 
abused its sentencing discretion. 
Statement Of The Case And Course Of Proceedings 
Overline moved in with Lynn and her ten-year-old daughter, AB. (Trial Tr.1, 
p.171, L.20 - p.172, L.12; p.173, Ls.1-7.) A few months after Overline moved in, 
Overline took AB. to the park and had a "sex talk" in which Overline asked AB. "what 
kids at [her] school called private parts." (Trial Tr., p.249, Ls.16-21.) Later that night, 
Overline put his hand up AB.'s shirt while AB. was asleep. (Trial Tr., p.249, Ls.15-16; 
p.250, Ls.8-14.) AB. told her mom about Overline putting his hand in her shirt and 
Lynn confronted him about that accusation. (Trial Tr., p.185, Ls.3-7; p.250, Ls.22-24.) 
Overline denied it, admitting he had been in AB.'s room but only to put clothes on her 
dresser. (Trial Tr., p.185, Ls.16-19.) Although Lynn initially told Overline to leave, he 
continued to deny the alleged contact and she allowed him to stay, AB. "pass[ing]" the 
1 There are two transcripts included in the record on appeal. The transcript that 
includes the trial and sentencing will be referred to as "Trial Tr." The transcript that 
includes the pre-trial conferences conducted on February 2 and 9, 2011, will be referred 
to as "Tr." 
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alleged touching "off as a dream" because she "trusted" Overline when he "swore that 
he wouldn't do that." (Trial Tr., p.186, L.8-p.187, L.11; p.255, Ls.16-23.) 
At one point, Lynn became suspicious that Overline was being unfaithful and she 
asked him to leave. (Trial Tr., p.176, Ls.20-24.) When Overline left, Lynn logged on to 
his computer to delete photos of herself and to see if there were photos of other women. 
(Trial Tr., p.178, Ls.8-12.) While doing this, Lynn discovered nude pictures of AB., 
which were taken while she was asleep. (Trial Tr., p.181, LsA-19; p.188, Ls.6-7; p.256, 
L.23 - p.257, L.2; see also Trial Tr., p.187, Ls.15-24; p.202, L.15 - p.203, L.2.) Some 
of the pictures included a man's hand touching her, which AB. identified as looking like 
Overline's hand. (Trial Tr., p.200, Ls.18-21; p.264, Ls.8-18.) Overline also included 
titles on the photos, such as "Little Pussy," "Little Tits," "Nice Little Tits," "Single Tit," 
"Sleep Tight Tits," "Full Body," "Cute Ass," "Sweet Asshole," and "Squeezing Those 
Tits." (Trial Tr., p.346, L.9 - p.357, L.21.) 
A grand jury returned an indictment charging Overline with lewd conduct, sexual 
abuse of a child under the age of sixteen, and possession of sexually exploitative 
material. (R., pp.19-20.) 
At a pre-trial conference, the court inquired about the type of exploitative material 
the state intended to present. (Tr., p.7, Ls.16-18.) The prosecutor stated the evidence 
consisted of photographs and asked whether the court wanted her to "publish them 
personally to the jury" or whether they could "clear the courtroom out since it is a young 
victim." (Tr., p.7, Ls.19-23.) The court responded: "I would probably clear -- clear the 
area. I think that would make more sense." (Tr., p.7, L.24 - p.8, L.1.) When defense 
counsel was asked whether that was "okay," he said, "That's fine." (Tr., p.8, Ls.1-2.) 
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At trial, the state showed AB. several photographs marked as exhibits 1 through 
65 and the state indicated it intended to publish the exhibits "through the witness." (Trial 
Tr., p.257, Ls.18-19; p.259, Ls.5-6.) The court advised: "if you're going to publish 
these, I do want to clear the courtroom.,,2 (Trial Tr., p.259, Ls.15-16.) The prosecutor 
commented, without objection, "I think that's just the quickest way to put them on." 
(Trial Tr., p.259, Ls.17-18.) Following this, the prosecutor "handed" B. the exhibits 
marked 1 through 65, and AB. identified those exhibits. (Trial Tr., p.260, L.9 - p.261, 
L.4.) AB. also specifically testified as to the contents of 14 of the photos. (Trial Tr., 
p.261, L.19 - p.267, L.6.) 
The court again "excluded" the "public" for the portion of the computer forensic 
examiner's testimony involving the publication of photos. (Trial Tr., p.345, Ls.7-10.) At 
that time, the court stated: "When [the publication of the photos is over], ... the bailiff 
will go out into the hallway to let people know that that's over." (Trial Tr., p.345, LS.14-
16.) The computer forensic examiner then identified each of the 65 photos. (Trial Tr., 
p.346, L.9 - p.357, L.21.) 
The jury found Overline guilty of all three counts alleged in the indictment. (R., 
pp.164-166.) The court imposed twenty-year sentences with five years fixed for lewd 
conduct and sexual abuse and a ten-year sentence with five years fixed for possession 
of sexually exploitative material, with all sentences ordered to run concurrent. (R., 
pp.184-187.) Overline filed a timely notice of appeal. (R., pp.191-193.) 
2 The victim-witness coordinator was permitted to stay in the courtroom. (Trial Tr., 
p.259, L.20 - p.260, L.4.) 
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ISSUES 
Overline states the issues on appeal as: 
1. Did the district court commit fundamental, structural error in 
violation of Mr. Overline's Sixth Amendment right to a public trial 
when it excluded the public from portions of his jury trial? 
2. Did the district court abuse its discretion by imposing excessive 
sentences? 
3. Did the district court abuse its discretion when it denied Mr. 
Overline's Rule 35 motion in light of the new information provided? 
(Appellant's Brief, p.5.) 
The state rephrases the issues on appeal as: 
1. Has Overline waived his right to claim error in relation to the district court's 
decision to remove the public from the portions of his trial involving the publication of 
nude photos of the ten-year-old victim since he agreed to that limited exclusion? Has 
Overline also failed to establish that limited exclusion for that purpose is 
unconstitutional? 





Overiine Has Waived His Challenge To The District Court's Decision To Exclude The 
Public From Limited Portions Of His Trial Because He Agreed To Such Exclusion; 
Overline Has Also Failed To Establish The Limited Exclusion Was Unconstitutional 
A. Introduction 
Overline contends the "district court erred when it excluded the public from 
portions of his jury trial without obtaining his informed consent before doing so." 
(Appellant's Brief, p.6.) Overline further "urges this Court to reject any argument that 
[defense counsel] could waive his right to a public trial through statements or by his 
conduct." (Appellant's Brief, p.6.) Overline's arguments fail. Because defense counsel 
agreed to the exclusion of the public during the portions of trial involving the publication 
of photos of the victim, this argument is waived. Overline's attempt to avoid the waiver 
by urging the Court to hold that the court was obligated to separately obtain Overline's 
personal consent to the partial exclusion should be rejected. Moreover, the partial 
exclusion did not violate Overline's constitutional right to a public trial. 
B. Standard Of Review 
An appellate court exercises free review of whether constitutional requirements 
have been satisfied in light of the facts found. State v. Julian, 129 Idaho 133, 922 P.2d 
1059,1061 (1996). 
C. Overline Waived His Challenge To The Exclusion Of The Public From Limited 
Portions Of His Trial 
In Waller v. Georgia, 467 U.S. 39, 47-48 (1984), the Supreme Court held "that 
under the Sixth Amendment any closure of [an otherwise] public hearing over the 
objections of the accused must meet the following test" (1) "the party seeking to 
5 
close the hearing must advance an overriding interest that is likely to be prejudiced;" (2) 
"the closure must be no broader than necessary to protect that interest;" (3) "the trial 
court must consider reasonable alternatives to closing the proceeding;" and (4) the trial 
court "must make findings adequate to support the closure." (Emphasis added.) The 
plain language of the opinion in Waller indicates this test only applies where the 
defendant has objected to the closure. No objection was made in this case. To the 
contrary, counsel for Overline agreed to the closure of the courtroom during the 
publication of the nude photos of ten-year-old A.B.3 (Tr., p.8, Ls.1-2.) As such, 
application of the Waller test was unnecessary and Overline's acquiescence in the 
partial closure waives consideration of this issue on appeal. See State v. Carlson, 134 
Idaho 389, 402, 3 P.3d 67, 80 (Ct. App. 2000) (a party is estopped, under the doctrine 
of invited error, from complaining that a ruling or action of the trial court that the party 
invited, consented to or acquiesced in was error.); State v. Blake, 133 Idaho 237, 240, 
985 P.2d 117, 120 (1999) (the purpose of the invited error doctrine is to prevent a party 
who "caused or played an important role in prompting a trial court" to take a particular 
action from "later challenging that decision on appeal"). 
In "anticipat[ion]" of the state's argument that he waived his challenge to the 
limited closure "either when his attorney failed to object to the closure of the courtroom, 
or when, at a pre-trial hearing, his attorney said, 'That's fine[,]' when the district court 
3 Prior to excluding the public during A.B.'s testimony, the court also removed Overline's 
daughter from the courtroom because the court found she was behaving 
inappropriately, which behaviors included "mannerisms" and "facial expressions ... 
geared toward influencing." (Trial Tr., p.259, Ls.7-13.) Overline does not appear to 
challenge this specific exclusion on appeal (see generally Appellant's Brief, pp.6-9), nor 
did he object to it below (Trial Tr., p.259, L.14). 
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announced that it intended either to 'clear the area' or publish the exhibits privately," 
Overline contends that only a personal waiver by the defendant is effective. 
(Appellant's Brief, pp.10-11.) This argument contains a factual inaccuracy and is legally 
untenable. 
The factual inaccuracy in Overline's argument is his attempt to characterize the 
court's question to counsel as presenting two possibilities - personal publication or use 
of the overhead - such that his "[t]hat's fine" response was ambiguous as to the nature 
of his agreement. (Appellant's Brief, pp.10, 14.) This is not an accurate 
characterization of the record. While the prosecutor presented the two alternatives for 
the court's consideration (Tr., p.?, Ls.20-23), it could not be any clearer that the court's 
preference was to "clear the area" and the court's question to counsel was specific to 
that choice: "I would probably clear -- clear the area. I think that would make more 
sense. Is that okay with you?" (Tr., p.?, L.24 - p.8, L.1). Defense counsel's response 
was equally unambiguous: "That's fine." (Tr., p.8, L.2.) That lack of ambiguity is 
reinforced by counsel's failure to object to the agreed upon procedure at the relevant 
times during trial. Overline's assertion that the court unilaterally decided to clear the 
courtroom during a portion of the trial without any "input from defense counsel" 
(Appellant's Brief, p.14) is without merit. 
Overline's legal argument, that counsel could not agree to a limited closure on 
his behalf, also lacks merit. In support of this assertion, Overline relies on the Seventh 
Circuit's opinion in Walton v. Briley, 361 F.3d 431 (yth Cir. 2004). (Appellant's Brief, 
pp.13-14.) Walton merely stands for the proposition that the principle, that "every 
reasonable presumption should be indulged against waiver of a fundamental trial right," 
? 
including the right to a public trial, such that counsel's failure to object should not 
foreclose consideration of the issue on appeal. 361 F.3d at 433-434. This principle 
does not address whether counsel can affirmatively agree to a partial closure on his 
client's behalf, which is what happened in this case. Overline has cited no authority for 
the proposition that counsel cannot and the Fifth Circuit has expressly rejected such an 
argument, stating: "A defendant's attorney's waiver of the right to a public trial is 
effective on the defendant." United States v. Hitt, 473 F.3d 146, 155 (2006) (citing 
United States v. Sorrentino, 175 F.2d 721, 723 (3rd Cir. 1994) and Martineau v. Perrin, 
601 F.2d 1196, 1200-01 (1 st Cir. 1979)). The Eighth Circuit has also noted there is a 
logical distinction between a failure to object and an affirmative agreement to a limited 
closure for purposes of deciding whether the issue has been waived, noting "often both 
the prosecution and the defense may agree that closure of the courtroom while a young 
victim testifies is ... necessary to protect a witness or ensure fairness in the trial." 
Crawford v. Minnesota, 498 F.3d 851, 855 (8th Cir. 2007) (citations and quotations 
omitted). It is entirely reasonable to "draw the procedural default line against a 
defendant who agrees to closure in the trial court and then claims on appeal that 
closure taints an adverse verdict." ~ 
Further, Overline's claim that counsel cannot consent to partial closure on his 
behalf is at odds with the fact that a trial court can infringe upon the right to a public trial 
under certain circumstances. Waller, supra. The rights cited in Walton that require a 
heightened standard of waiver or personal waiver by the defendant involve rights the 
court cannot impair - entry of a plea, the right against self-incrimination, the right to a 
trial, the right to an attorney, and the right to confront witnesses. 361 F.3d at 433. 
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Even if an invited error is construed the same as waiver by silence, numerous 
other courts have held that the failure to object also constitutes a waiver of the issue on 
appeal. Johnson v. Sherry, 586 F.3d 439, 444 (6th Cir. 2009) (citing Freytag v. 
Commissioner, 501 U.S. 868, 896 (1991); Pertz v. United States, 501 U.S. 923, 936-
937 (1991); Hitt, 473 F.3d at 155. In fact, the "majority view" is that "the right is waived 
by silence." State v. Butterfield, 784 P.2d 153, 155 (Utah 1989) (citing cases). 
Because Overline agreed to limited closure of the courtroom, he has waived 
consideration of this claim on appeal. 
D. Regardless Of His Waiver, Overline Cannot Establish A Constitutional Violation 
Even if Overline had not waived consideration of his claim on appeal, application 
of the four-part test from Waller demonstrates he cannot establish his right to a public 
trial was violated by the limited exclusion of the public while the nude photos of AB. 
were published. "[T]he practice of closing courtrooms to members of the public while a 
victim of sex crimes testifies has not been uncommon." Bell v. Jarvis, 236 F.3d 149, 
167 (4th Cir. 2000). "[TJhe primary justification for this practice lies in the protection of 
the personal dignity of the complaining witness." ~ (citation and quotation omitted). 
The limited closure in this case was also narrowly tailored in that the public was 
excluded only during the publication of AB.'s photos and not during the entirety of her 
testimony. This is particularly significant in light of the primary justification against 
exclusion relied upon by Overline - that the presence of the public "encourages 
witnesses to come forward and discourages perjury." (Appellant's Brief, p.12 (quoting 
Waller at 46).) The majority of AB.'s testimony about what happened to her was prior 
to the exclusion (see Trial Tr., pp.245-258), and the exclusion during the forensic 
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examiner's testimony was presumably limited to the portion of his testimony where he 
identified the title, date and time stamp of each photo Overline took (Trial Tr., pp.345-
358). 
The court also considered the alternative of just submitting the photos to the jury, 
but elected to "clear" the court. (Tr., p.7, L.19 - p.8, L.1.) Finally, that the court did not 
make detailed findings does not prevent consideration of the issue since there is 
sufficient information in the record to support the temporary closure of the courtroom. 
United States v. Farmer, 32 F.3d 369, 371 (8th Cir. 1994) ("specific findings by the 
district court are not necessary if we can glean sufficient support for a partial temporary 
closure from the record"). 
Although Overline waived consideration of his claim that his right to a public trial 
was violated, even if he had not agreed to the exclusion, he has failed to establish a 
constitutional violation. 
II. 
Overline Has Failed To Establish The District Court Abused Its Sentencing Discretion 
A. Introduction 
Overline claims his sentences are excessive and that the district court abused its 
discretion by denying his motion for sentencing relief pursuant to I.C.R. 35. (Appellant's 
Brief, pp.15-19.) Both of Overline's arguments fail. The record supports the sentences 
imposed and the district court's denial of Rule 35 relief. 
10 
B. Standard Of Review 
When reviewing a defendant's sentence, the appellate court "considers the entire 
length of the sentence under an abuse of discretion standard to determine its 
reasonableness." State v. Stevens, 146 Idaho 139,148,191 P.3d 217, 226 (2008). 
C. Overline Has Failed To Establish An Abuse Of Sentencing Discretion 
Overline complains his aggregate sentence of twenty years with five years fixed 
is excessive in light of his methamphetamine use, his purported remorse and 
acceptance of responsibility, his claimed desire for treatment for both his drug addiction 
and sexual deviance, his status as a first time offender, and the support of his family 
and friends. (Appellant's Brief, pp.15-18.) The record supports the sentences imposed. 
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant's entire sentence. State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating it is a clear 
abuse of discretion. State v. Baker, 136 Idaho 576,577,38 P.3d 614,615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the 
appellant must show the sentence is excessive under any reasonable view of the facts. 
Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution. ~ 
In fashioning an appropriate sentence, the district court considered the objectives 
of sentencing and addressed the "mitigating" evidence relied upon by Overline. (See 
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generally Trial Tr., pp.486-497.) With respect to Overline's claim that he committed 
these crimes as a result of his methamphetamine use, the court rejected this assertion 
noting that Overline's actions were not indicative of someone who was not thinking 
clearly due to drug use; to the contrary, Overline planned his actions in a way to avoid 
detection and his acts were not limited to touching and photographing but he also took 
the time to download and categorize the pictures onto his computer. (Trial Tr., p.486, 
L.24 - p.488, L.21; p.492, Ls.14-22.) The court also rejected the notion that Overline 
has actually accepted responsibility or feels remorse given that he blames his actions 
on methamphetamine use and did not express any true remorse for A.B. (Trial Tr., 
p.491 , L.14 - p.492, L.13.) Finally, the court specifically considered Overline's limited 
criminal history, the psychosexual evaluator's assessment, and explained why retained 
jurisdiction was not a viable option. (Trial Tr., p.492, L.23 - p.495, L.17.) Overline fails 
to acknowledge, much less explain, why the district court's evaluation of his mitigation 
was an abuse of discretion. Rather, it appears he would prefer to have this Court 
simply determine what sentence it believes would be appropriate without any deference 
to the district court. That is not the standard. Overline has failed to show an abuse of 
discretion. 
Overline next asserts the district court abused its discretion by denying his Rule 
35 motion. (Appellant's Brief, p.19.) If a sentence is within applicable statutory limits, a 
motion for reduction of sentence under Rule 35 is a plea for leniency, and this Court 
reviews the denial of the motion for an abuse of discretion. State v. Huffman, 144 Idaho 
201,203, 159 P.3d 838, 840 (2007). To prevail on appeal, Overline must "show that the 
sentence is excessive in light of new or additional information subsequently provided to 
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the district court in support of the Rule 35 motion." kl Overline has failed to satisfy his 
burden. In support of his Rule 35 motion, Overline merely submitted a letter notifying 
the court he was "attending different classes at the chapel" and that "no programming 
classes" are available until closer to his parole date. (R., p.220.) Overline also 
complained that he had already missed his daughter's high school graduation, would 
miss her college graduation if his sentences are not reduced, and that his sentence is 
longer than "many people here with vehicular manslaughter." (R., p.220.) This is not 
"new" information that warrants a reduction of sentence. Regardless, the court 
considered the merits of Overline's request and denied relief, reasoning: 
In arriving at [Overline's] sentence, the Court considered Overline's 
character and any mitigating or aggravating factors. In mitigation, the 
Court considered his lack of a long criminal history and that he was 
evaluated to be a low risk to re-offend if he were involved in treatment. 
The Court, however, found there were several aggravating factors in this 
case - suggesting the need for this sentence. 
The facts of this crime were concerning. Overline took more than 
50 suggestive nude pictures of the eleven (11)[4] year old daughter of his 
girlfriend while she was sleeping. Overline was living with his girlfriend 
and while her daughter was sleeping he took numerous pictures focusing 
on her pre-pubescent breasts, her anus, and her vaginal area. His hands 
could be seen in a number of the pictures pulling apart her labial lips, 
showing her clitoris. His hands were in pictures pulling apart her buttocks 
and focusing on her anus and in pictures his hand is grabbing her 
undeveloped breasts. He kept the pictures on his computer and labeled 
them .... 
While Overline paints himself as the victim, he was not the victim; 
this child was. As the State observes, she is still suffering. She had to 
come into court and testify before a whole room of strangers that the 
pictures were of her and identifying her own private parts. He claims he 
got "5+15 for taking some pictures." That is not true. Each of these 
pictures was clearly pornographic -- taken and kept for his own sexual 
gratification. He made this child into a sex object for his own pleasure. 
4 Although A.B. was 10-years-old when Overline moved in, she turned 11-years-old 
while he lived with her and her mother. 
13 
He also molested her in the process of taking the pictures as can be seen 
with the way his hands are placed in the pictures. His sentence is 
proportional to his crimes .... 
The Court found that in order to deter future such crimes by 
Overline, this sentence was necessary. There is a need to deter Overline 
from such behavior. The Court also weighed the necessity to protect 
society from future similar crimes. The Court found that the magnitude of 
this crime outweighed Overline's character and background. Therefore, 
the Court found that this sentence would promote rehabilitation; there is a 
need for some punishment that fits the crime before real rehabilitation will 
be effective. Finally, the Court finds that the crime itself simply deserves 
this punishment. It is a serious crime. 
(R., pp.225-226.) 
Overline has failed to establish the district court's thoughtful, well-reasoned 
sentencing decision was an abuse of discretion. 
CONCLUSION 
The state respectfully requests that this Court affirm Overline's judgments of 
conviction for lewd conduct, sexual abuse of a child, and possession of sexually 
exploitative material. 
DATED this ih day of May, 2012. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I have this yth day of May 2012, served a true and 
correct copy of the attached BRIEF OF RESPONDENT by causing a copy addressed 
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DEPUTY STATE APPELLATE PUBLIC DEFENDER 
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